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ORIGINAL

Mr. William F. Caton
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

DOCKET FILE COpy ORIGINAL

Re: Bell Atlantic Petition for Clarification, CC Docket No. 93
162. filed June 30, 1994.

Dear Mr. Caton:

Enclosed herewith for filing are the original and four (4) copies of MCI
Telecommunications Corporation's Comments in the above-captioned
proceeding.

Please acknowledge receipt by affixing an appropriate notation on the
copy of the MCI Comments furnished for such purpose and remit same
to the bearer.

Sincerely yours,

Elizabeth Dickerson
Manager, Federal Regulatory
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COMMENTS

CC Docket No. 93-162

MCI Telecommunications Corporation ("MCI·) hereby submits comments

on a Petition for Clarification ("Petition·) that Bell Atlantic filed on June 30,

1994, in response to the Show Cause Order the Common Carrier Bureau

("Bureau") filed on May 31, 1994, in the above-captioned matter.' In the

Petition, Bell Atlantic chides the Bureau for "cavalierly revers[ing] a clear

Commission policy,"2 and it asks the Commission to vacate specific language

in the Show Cause Order regarding the nature of Individual Case Basis ("ICB")

arrangements. 3

, Local Exchange Carriers' Rates, Terms, and Conditions for Expanded
Interconnection for Special Access, CC Docket No. 93-162, SURD,.mtntal
Designation Order and Order to Show Cause, 9 FCC Red 2742 (1994) (·Show
Cause Order").

2 Petition, pp. 3-4.

3 llL" at 4.
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I. Introduction

MCI urges the Commission to deny the Petition because it

mischaracterizes the holding in Southwestern Bell y. ECC4 and quotes the

Bureau out of context in its Show Cause Order. Apparently, Bell Atlantic is

attempting to garner support for its preference for ICB pricing of its special

access interconnection construction, despite the Commission's express

delineation of special access interconnection as a common carrier service, and

in disregard of numerous FCC directives that special access interconnection be

tariffed accordingly.6

Bell Atlantic has repeatedly attempted to establish ICB pricing for central

office construction. In its Expanded Interconnection Order, the Commission

rejected the use of individually negotiated tariffed arrangements for central

office construction.8 Nonetheless, in its tariff filed in response to that order,

Bell Atlantic proposed to charge ICB rates. 7 In response, the Bureau ordered

local exchange carriers ("LECs") to "delete references to ICB charges from their

physical collocation tariffs" and instead tariff specific rates or time and

4 Southwestern Bell Telephone Co. y. FCC, No. 91-1416, slip op (D.C. Cir.
April 5, 1994) ("Southwestern Bell y. FCC").

6 Show Cause Order, 9 FCC Rcd at 2743-44.

" Expanded Interconnection with Local Telephone Company Facilities, CC
Docket No. 91-141, Report and Order, 7 FCC Rcd 7369, 7403 (1992)
("Expanded Interconnection Order").

7 Show Cause Order, 9 FCC Red at 2743.
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materials charges.s Despite these unambiguous instructions, Sell Atlantic filed

Transmittal No. 613 on November 18, 1993, in which it proposed to establish

charges through an independent contract rather than by filing tariff revisions.

MCI believes that Sell Atlantic's Petition simply distorts court rulings and

Sureau and Commission statements and policies in order to establish an

erroneous view of the Bureau's understanding of ICS policy. Thus, MCI urges

the Commission to reject the Petition.

II. Bell Atlantic Misconstrues the Holding In Southwestlrn Bell y. FCC In an
Effort to Dismiss the Commission's Authority to Designate a Service as
"Common C"riage."

The difference between common carriage and an ICS arrangement is

whether the offering is being held out to the public on an indiscriminate basis.

To qualify as common carriage, an offering must be held out to the public on

a generally-available, "first-come, first-served" basis. The specific definition of

common carriage derives not from the Communications Act itself, but from

common law. In Southwestern Bell y. FCC, the Court cites to and relies upon

the long-standing two-part test for determining common carrier status

developed in NARVC I and NARVC 11.8 Nothing in Southwestern Sen y. FCC

8 Local Exchange Carriers' Rates, Terms, and Conditions for Expanded
Interconnection for Special Access, CC Docket No. 93-162, 8 FCC Red 4589,
4600 (1993) ("Suspension Order").

8 Southwestern Bel! y. FCC, slip op. at 14, citing National AsI'n of
Regulatory Util. Comm'es y. FCC, 533 F.2d 601, 608-09 (D.C. Cit. 1976)
("NARUC II"). See also Nationa' Ass'n of Regulatory Util. Comm'rs v. FCC,
525 F.2d 630 (D.C. Cie.) ("NARUC I"), &iUL. denied, 425 U.S. 992 (1976).
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disturbs this well-established definition. In SQuthwestern Bell y. FCC, the CQurt

held that the mere filing Qf an ICB arrangement did nQt subject that

arrangement to the Commission's jurisdiction to regulate the offering as a

cQmmon carrier offering. Bell Atlantic, however, contends that the Court found

that "treating ICB dark fiber offerings as common carrier services and requiring

that they be generally tariffed II. contradicted the Commission's IQng-standing

policy not to consider ICB offerings as common carriage.• ,0 MCI disagrees

with this restatement of the Court's decision. Nowhere dQes the Court say

that the Commission could not declare ICB offerings to be common carrier

services if the ICB offering is generally available, or if public policy reasons exist

to reclassify the ICB service as a common carrier service. In fact, the Court

recognizes that ICB offerings that have become generally available could be

found to be common carrier services."

More important, the Commission's regulatory treatment Qf expanded

interconnection and dark fiber is clearly distinguishable, rendering Southwestern

Bell V. FCC irrelevant to the issue of tariffing central office construction. The

LECs originally offered dark fiber on an ICB basis, and the CommissiQn later

ordered that they be included in general tariffs as common carrier services.12

10 P 't' 2etl Ion, p. ,

11 Southwestern Bell V. FCC, slip op. at 19.

12 Applications for Authority Pursuant to Section 213 of the
Communications Act of 1934 to Cease Providing Dark Fiber Service,
Memorandum Opinion and Order, File Nos. W-P-C-6670 and W-P-C-364, 8 FCC
Rcd 2589, (1993).
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This is not at all the case with the special access expanded interconnection

docket. In expanded interconnection, the Commission reached a public policy

decision to "open[] the remaining preserves of monopoly telecommunications

service to competition, .13 creating a common carrier service where non existed

before in order to further important public policy goals. Indeed, the

Commission had previously recognized that discrimination results from ICB

services,14 and it would have been peculiar if the Commission had permitted

ICB pricing to undermine its efforts to open the network to competitive access

providers. To the contrary, the Commission intended to provide the essential

expanded interconnection services to CAPs on a non-discriminatory basis,16

and it selected the common carriage requirement as a means to achieve its

policy goals.

III. Bell Atlantic "Clarlflcatlon" Is Anchored In Mischaracterizations and
Quotations IIk,n Out of Context,

Even if Bell Atlantic's concerns were on point, the Commission should

deny the petition because it is based on Bureau statements that are clearly

taken out of context. For example, Bell Atlantic incorrectly depicts as

"erroneous,· the Bureau's statement that "ICB arrangements are common

carrier offerings and that, '[olnce sufficient knowledge Is gained about the

13 Expanded Interconnection Order, 7 FCC Rcd at 7372.

14Local Exchange Carriers' Individual Case Basis DS3 Service Offerings,
Memorandum Opinion and Order, CC Docket No. 88-136, 4 FCC Rcd 8634,
8642 (1989).

15 Expanded Interconnectjon Order, 7 FCC Rcd at 7373-74.
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costs of the service, the Commission requires that the ICB rates be converted

to averaged rates applicable to all customers.,-18 The paragraph from which

Bell Atlantic extracted this quotation describes the how ICB pricing -is usually

reserved for unique or unusual common carrier service offerings for which the

carrier does not yet have sufficient experience to develop general rates. -17 The

Court itself recognized that there are two types of ICBs: (1) those unique

service arrangements that meet the needs of specific customers and that will

never evolve into generally-available offerings, and (2) services that eventually

are tariffed as generally-available offerings. '8 The Bureau's statement is not

erroneous when construed in the appropriate context and when applied only

those services that eventually become generally available.

Bell Atlantic further misconstrues the Bureau's intention by citing only

part of another Bureau statement. The Bureau did not claim, as Bell Atlantic

asserts, that "ICB rates are 'generally available' if tariffs with those rates are

filed .•19 Rather, it pronounced that "[i]ndividual case basis rates are 'generally

available' if tariffs embodying those rates are filed and are available to all

16 Petition, p. 1 (citing Show Cause Order, 9 FCC Rcd at 2744).

17 Show Cayse Order, 9 FCC Rcd at 2744.

18 Southwestern Bell y. fCC, slip op. at 18 (citing Policy and Rules
Concerning Rates for Dominant Carriers, CC Docket No. 87-313, Report and
Order, 5 FCC 6786, 6810 (1990).

19 Petition, pp. 1-2 (citing Show Cayse Order. 9 FCC Rcd at 2744, n. 35).
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similarly situated customers. "20 Clearly, the qualifying phrase that Bell

Atlantic carefully omitted is necessary to fully understand the Bureau's point.

The Bureau is not speaking to those types of ICB services that are not generallv

available,21 but refers to those services that m being offered on a common

carrier basis -- such as special access expanded interconnection -- and which,

therefore, the Commission appropriately can regulate under Title II of the

Communications Act. 22 The statement as Bell Atlantic offers it conflicts with

the heart of the Court's Southwestern Bell y. FCC ruling, but no controversy

exists when the Bureau's entire phrase is considered and the Court's opinion

is correctly depicted.

20 Show Cause Order, 9 FCC Rcd at 2744, n. 35 (emphasis added).

21 Southwestern Bell v. FCC, slip op. at 15 ("If the [common] carrier
chooses its clients on an Individual basis and determines in each particular case
'whether an on what terms to serve' and there is no specific regulatory
compulsion to serve all indifferently, the entity is a private carrier for that
particular service.... H).

22 llL., at 21 .
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IV. Conclusion

Because the Commission has always intended special access

interconnection to be offered on a common carrier basis, and because Bell

Atlantic's concerns are based on incorrect and misleading citations, the

Commission should deny Bell Atlantic's Petition for Clarification.

Respectfully submitted,
MCI TELECOMMUNICATIONS CORPORATION

Elizabeth Dickerson
Manager, Federal Regulatory
1801 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 887-3821

August 29, 1994
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STATEMENT OF VERIFICATION

I have read the foregoing and, to the best of my knOWledge, information,
and belief, there is good ground to support it and it is not interposed for
delay. I verify under penalty of perjury that the foregoing is true and
correct. Executed on August 29, 1994.

Elizabet ickerson
1801 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 887-3821
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